
STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Stern 's  Garden Produc ts ,  Inc .

AFFIDAVIT OF }IAII,ING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Article 94 of the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of TaxaLion and Finance, over 18 years of age, and thLat on the

l8th day of January, 1980, he served the within not ice of Decision by r :ert i f ied

mai l  upon Sternts Garden Products, Inc.,  the pet i t ioner in the wi l thin
proceeding, by enclosing a true copy thereof in a securely sealed pc,stpaid

wrapper  addressed as  fo l lows:

Sternrs  Garden produc ts ,  Inc .
4 0 4  w i l l i a m  S t .
Geneva, Ny L4456

and by deposit ing same enclosed in a postpaid properly addressed l / rapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that tbe said addressee is the pet i t ion.er herein

and that the address set forth on said rdrapper is the last known address of the

pet i t ioner .

Sworn to before me this

l8th day of January, 1980.



STATE OF NEI,/ YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

S te rn ' s  Garden  P roduc ts .  I nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Corporat ion Franchise Tax

under Ar t ic le  94 of  the Tax law

f o r  t h e  P e r i o d  9 / 7 O ,  9 / 7 L  &  9 / 7 2 .

AFFIDAVIT OF }IAIIING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  TaxaLion and Finance,  over  18 years of  age,  and that  on the

18th day of  January,  1980,  he served the wi th in not ice of  Decis ion by r :er t i f ied

mai l  upon Joseph H.  Murphy the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
One Mony plaza
Syracuse,  NY I32O2

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

uni ted states Postar  serv ice wi th in the state of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat ive of the pet i t ioner.

Sworn to before me th is

18th day of  January,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  18 ,  1980

Ste rn t s  Garden  P roduc ts ,  I nc .
404  Wi l t i am S t .
Geneva, NY 14456

Gent lemen:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect i -on(s)  1090 of  the Tax Law, any proceeding in  cour t  Lo rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be conmeoced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone #  (s18)  457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Joseph H. Murphy
Hancock,  Estabrook,  Ryan,  Shove & Hust
One Mony PLaza
Syracuse,  NY 13202
Taxing Bureau's  Representat i_ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

STERN'S GARDBN PRODUCTS, INC.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the
Tax law for the Fisca1 Years Ending
September  30 ,  7970,  September  30 ,  l97 I
and September  30 ,  1972.

Whether pet i t ioner has

ent i t led  to  a l loca te  par t  o f

DECISION

a place of business outside the St.ate and is thus

i ts  income outs ide  the  Sta te .

FINDINGS OF FACT

Pet i t ioner ,  S ternrs  Garden Produc ts ,  Inc . ,  404 l , i i l l i ams St ree t ,  Geneva,

New York 74456, f i led a pet i t ion for redeterminat ion of a def ic iencl l  or for

refund of f ranchise tax on business corporat ions under Art ic le 9-A of the Tax

Law for the f iscal  years ending september 30, 1970, september 30, rgTl and

September 30, 1972 (EiLe No. L3979).

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  0 f f i ce  Bu i ld ing ,  Syracuse,  New

York ,  on  December  5 ,  1977 a t  2 :45  P. t7 .  Pet i t ioner  appeared by  Hancock ,  Es tabrook ,

Ryan,  shove,  and Hust  (Joseph H.  Murphy ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

a p p e a r e d  b y  P e t e r  C r o t t y ,  E s q .  ( J a m e s  M o r r i s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

1. 0n December 2, 1974, the commissioner of the Department of 1laxat ion

and F inance,  Mar io  A .  Procacc ino ,  adv ised pe t i t ioner ,  S tern 's  Garden Produc ts ,

fnc . ,  by  le t te r ,  tha t  secondary  c la ims fo r  re fund o f  corpora t ion  taxer ;  fo r  the

f isca l  years  end ing  September  30 ,  7970,  September  30 ,  1971 and Septernber  30 ,

1972 were being denied on the grounds Lhat a regular place of business outside
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the State had not been establ ished. Ini t ia l  c laims for certain refrmds were

a l lowed on  January  15 ,  1974,  p r io r  to  the  fu l l  eva lua t ion  o f  the  fac t -s .

Pet i t ioner ,  S tern 's  Garden Produc ts ,  Inc . ,  a  corpora t ion ,  was  organ ized

to  manufac ture  and marke t  S tern 's  Mi rac le -Gro ,  S tern 's  Mi rac id  and severa l

var ie t ies  o f  Mi rac le -Gro  p lan t  p roduc ts .  Accord ing  to  pe t i t ioner ,  M j - rac le -Gro

and Miracid became the largest sel l ing special ty garden ferLi1j 'zers not only

in the United States, but in the world.  The manufacLuring and mar:ket ing

success of these products was attr ibutable Lo the extent to which they were

advert ised and to their  rel iabi l i ty features which were unrealted to the

chemica l  compos i t ion  o f  sa id  p roduc ts .

Pet i t ionerrs products \{ere manufactured at i ts establ ishment in

Geneva, New York. During the taxable years in quest ion, i t  produced i ts

products through six corporaLions unrelated to i t . ,  which were located Lhroughout

the United States. These plants were known as "formulatorsrr and were located

in  New Jersey ,  0h io ,  Ca l i fo rn ia ,  Pennsy lvan ia  and New York .

Once pet i t ioner establ ished a relat ionship with a formulat.or,  the

latter was provided with peLit ioner 's formulae and was instructed exact ly how

to  prepare  pe t i t ioner 's  p roduc ts ,  even to  the  po in t  o f  be ing  adv ised as  to  the

suppl ier f rom which i t  could obtain the chemicals cal led for by the formulae.

The formulators were given specif ic orders as to how to mix each product.  In

add i t ion  to  d i rec t ing  the  fo rmula tors  in  the  da i l y  p roduc t ion  o f  i t s  p roduc ts ,

pet i t ioner exercj-sed str ict  qual i ty and securi ty control  throughouL l l roduct ion.

Pet i t ioner also suppl ied them with al l  of  the packaging mater ial  nr:eded to

marke t  i t s  p roduc ts ,  as  we l l  as  w i th  s igns  and d isp lay  racks  fo r  i t s  re ta i le rs

and insLruct ions for the home gardener.  During each of the tax yoars in

quesLion, the formulators f i l led about two hundred thousand shipping cartons

with pet i t ionerrs productb, which amounted to between two and three mil l ion

individual packages or units per year.
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This meant that pet i t ioner had to put about three mil l ion cirnnisters

and f iber  d rums,  in  add i t ion  to  sh ipp ing  car tons ,  accessor ies  and insr t ruc t ions ,

into the hands of i ts formulators each year.  Since these were non-. folding,

non-col lapsible cannisLers and drums, and an ernpty package occupied as much

space as a f i l led one, the storage space alone for these unused packaging

mater ia ls  was a lmost  equa l  to  tha t  occup ied  by  a l t  o f  pe t i t ioner 's  p r :oduc ts  in

the formulators'  warehouses.

Manufactur ing act iv i t ies for pet i t ioner 's products started j .n July of

the year before sales were to be made. By this t ime, the formulator had

purchased most  o f  the  chemcia ls  spec i f ied  by  pe t i t ioner .  I t  a lso  ha ' l  much o f

the packaging mater ial  on hand. The formulaLor mixed the chemicals to the

proper specif icat ions and put them into the cannisters or drums. F,r l lowing

f i l l i ng  and sea l ing ,  these packages were  packed in  sh ipp ing  car tons  and s to red

in the formulator 's warehouse faci l i ty to await  shipping instruct ions;.

Vast amounts of warehouse space \{ere required Lo store pet j- t ionerts

products, f in ished and unf inished. The monthly reports required to tre made to

pet i t ionerrs insurers indicate Lhe value of f in ished and unf inished mater ials

on hand in the var ious warehouses.

Pet i t ioner received i ts orders at i ts sales headquarters an(l  i t  would

issue bi l ls of  lading to a formulaLor direct ing a shipment to a par: t icular

d is t r ibu tor .  T ruck ing  cont rac ts  were  made in  advance to  p ick  up  pe t i t ioner 's

products at the specif ied warehouse and del iver them to the consignee, the

trucker being paid by pet i t ioner.  The distr ibutor was bi l led direr: t ly by

pet i t ioner .

Pet i t ioner  pa id  i t s  fo rmula tors  fo r  the  cos t  o f  the  chemica ls ,  fo r

putt ing them together,  and for shipping them. Payment was made ten to thir ty

days after the cartons were closed and put in the warehouse. The charges



included labor,  overhead and prof i t

c h a r g e s .
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There was no separate bi l l ing for any

Peti t . ioner had t i t le to the property i t  shipped to i ts formulators,

i .e . ,  the  cann is te rs ,  bags ,  car tons  and spoons.  T i t1e  to  the  p lan t  food

itsel f  passed to pet i t ioner after the chemicals were mixed to make i t  and then

packaged.  I t  was  insured by  pe t i t ioner  on  thaL bas is .

Pet i t ioner  pa id  f loor  taxes  to  Ca l i fo rn ia  on  i t s  p roduc ts  s to red

there and also paid franchise taxes to Cal i fornia because i t  maintained a

physical  inventory.

2 .  Pet i t ioner ,  S tern 's  Garden Produc ts ,  Inc . ,  o f fe red  no  documentary  o r

o ther  subs tan t ia l  ev idence tha t  i t  u t i l i zed  pub l ic  warehouses .  Pet i t ioner 's

Exhibi t  4 is an invoice of goods received and specif ical ly states that i t  is

not a warehouse receipt and that i t  is not negot iable. The storage bi l led

thereon was fo r  one day  (da te  rece ived Apr i l  29 ,  1971 s to rage b i l led  to  Apr i l  30 ,

1971) .  Payment  was to  be  made to  the  supp l ie r .

3.  fn t .he attachment t .o the claims for credit  or refund submitted by

pet i t ioner  fo r  the  f i sca l  years  end ing  September  30 ,  1970,  September  30 ,  I97 l

and SepLember: 30, 7972, a statement declares that t 'no rent or handl ing is

charged for any of these warehouses which are furnished by chemical manufactur ing

companies supplying our f in ished products. "  Enumerated thereon were three

locat ions in New York State, two in New Jerse.y, and one each in Pennsylvania,

Oh io  and Ca l i fo rn ia .

4 .  The t .o t .a l  to  the  f in ished produc ts  in  the  fo rmula tors 'warehouses  was

in pet i t ioner,  to enable pet i t ioner to have insurance coverage of said products,

with the requirement that monthly inventor ies be f i led with the insurance

company.  Pet i t ioner 's  Exh ib i t  6  o f fe red  on  March  1 ,  1978 subsequent  to  the

hear ing  l i s t .s  such inventor ies  a t  the  fo rmula tors t  s i tes .  A  f i re  loss  in  Oh io



was ful ly indemnif ied by
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the Hartford Insurance Company

CONCI,USIONS OF tAW

in August  o f .  1972.

That  sec t ion  2r0 .3(a)  (a )  o f  the  Tax  Law,  p r io r  to  i t s  amendment

e f fec t i ve  January  1 ,  7978,  p rov ides ,  in  par t . :

" .  .  .  that i f  the t .axpayer does not have a regular place of
business outside the state other than a statutory off ice, the
bus iness  a l loca t ion  percentage sha l l  be  one hundred percent l "

B .  That  20  NYCRR 4.7 I ,  wh ich  was e f fec t i ve  p r io r  to  January  1 ,  7976,

prov ided as  fo l lows:

"Regular Place of Business --  a.  r f  the taxpayer did not have
a regular place of business outside New York during the period
covered by  the  repor t ,  i t s  bus iness  a l loca t ion  percentage is
100"/;  in other words, the taxpayer may not arrocate any of i ts
business incorne or capital  outside New york.

b .  A  regu la r  p lace  o f  bus iness  is  any  bona f ide  o f f i ce
(o ther  than a  s ta tu to ry  o f f i ce) ,  fac to ry ,  wa iehouse,  o r  o ther
space which is regularry used by the taxpayer in carrying on
i ts  bus iness .  Where  as  a  regu la r  course  o f  bus iness ,  p roper ty
of the taxpayer is stored by i t  in a publ ic warehouse unt i l  i t
i s  sh ipped to  cus tomers ,  such warehouse is  cons idered a  regu la r
place of business of the taxpayer and, where as a regular
course  o f  bus iness ,  raw maLer ia l  o r  par t ia l l y  f in ished goods o f
a taxpayer are del ivered to an independent contractor to be
convert .ed, processed, f in ished or improved, and the f in ished
goods remain in the possession of the independent contractor
unt i l  shipped to customers, the plant of  such independent
cont rac tor  i s  cons idered a  regu la r  p lace  o f  bus iness  o f  the
t.axpayer.  I , ihere as a regular course of business a taxpayer,
engaged in omnibus operat ions, uses a terminal,  garage, repair
shop, t icket of f ice or any simi lar space under an agreement
whereby i t  contr ibutes to the cost of  maintaining such faci l i t ies
or  fu rn ishes  s imi la r  fac i l i t i es  o f  i t s  own in  exchange there for ,
such space is  cons idered a  regu la r  p lace  o f  bus iness  o f  the
taxpayer.  However,  a taxpayer does not have a regular place of
bus iness  so le ly  by  cont rac t ing  fo r  the  sa le  o f  t i cke ts  by  an
independent  cont rac tor  on  a  commiss ion  bas is .

c .  A  taxpayer  does  no t  have a  regu la r  p lace  o f  bus iness
outside the state solely by consigning goods to an independent
fac to r  ou ts ide  the  s ta te  fo r  sa le  a t  the  cons ignee 's  d isc re t ion . "

C.  That  pe t i t ioner ,  S tern 's  Garden Produc ts ,  Inc . ,  d id  no t  have a  bona

f ide off ice, factory, warehouse or other space which was regular ly used by

pet i t ioner in carrying on i ts business and did not store i ts property in a

publ ic warehouse unt i l  shipped to customers. Also, in the regular course of

A.
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business, no raw mater ial  or part ial ly f in ished goods were del ivered to an

independent contractor to be f in ished or improvedl therefore, pet i t ioner does

not have a regular place of business outside the State and must al locate one

hundred percent of i ts business income to New york state.

D. That the pet i t ion of Stern's Garden Products, Inc. is denied. The

disal lowance by Commissioner Procaccino of pet i t ioner 's clain for credit  or

refund of corporat ion tax paid for the f iscal  years ending Septenber 30, 1970,

September 30, 1971 and September 30, 1972 is sustained.

DATED: Albany, New York

JAN 1 I ls80

COMMISSIONER


